. Aßgtꝗkh November 1752. F = 
Unto the Right Honourable the Lords of Council and Seſſion, 


* 


ARTHUR STRAITON of Kirkfiac, 
__ Puriner, | 0 


JoHN FULL AR TON of Kinnaber, and Colonel 
John Scot of Commiſton, Defenders, i 


Hliumbl'j ſhexweth, 
HAT your Petitioner and his Predeceſſors ſtand infeft in 
the Church Lands of Ecclegreig, commonly called Kir- 
de, with the I cind-ſheaves thereof included, “ with 
„the Salmon-fiſhing in the Sea, within the Marches of the 
* ſajd Lands, with the Tiends thereof included, lying in the 
* Pariſh of Ecclegreig, and Shire of Kincardine,” for ſeveral 
hundred Years backwards, by virtue of Feu Charters granted 
by the Prior and Convent of $f. Andrews ; and he produces a 
Charter, granted to his Anceſtor, 1ſt Auguſt 1591, and which rift Aug; 
Lands and Fiſhing he now holds of the Crown, as come in 75% 
place of the Prior; and 'tis proved, that by virtue of thole 
Rights, your Petitioner and his Predeceſſors have immemo— 
ally pofleſt a Salmon-fiſhing in the Sea, oppoſite to the fore- "* 
laid Lands of A7rk/ide, as far South as where a Line drawn | 4 
hom the Houſe of Kirkide,* thro' the Wynd Path, (a Cart =_ 


Road 


| (2 | 

Road that goes down from the Noble of Kirkfide thro high 
Rocks that extend a great Way from South to North al oog 
the Sea- coaſt) touches the Sea, and that during the ebbing and 
the flowing of the Sea, from the high Water Mark to its low- 
eſt Ebb, : | 

That, on the other hand, Mr. Fullarton of Kinnaber, and 
Colonel Scot of Commy/ton, are infeft each of them in a Half 
of that Salmon-fiſhing upon the Water of Northesh, adjacent 
to and within the Bounds of the Lands of J/a2rdropeton, which 
Lands belong in Property to Colonel Scot, and lye within the 
Shire of Kincardine. „ | 


That tho' the Lands of Mardropeton lye to the Southward 


of your Petitioner's Lands of Kira, and march with them 
both above the forclaid Ridge of Rocks, and below the ſame, 
downward to the Sca; yet your Petitioner had no Occaſion to 
| know, or to be concerned about the Right or Poſſeſſion of the 
Salmon-fiſhing in che River Nor hes, within the Marches of 
the Lands of Wardropeton, becaule that River emptied itſelf 
into the Sea within the Bounds of the foreſaid Lands of J/ard- 
ropeton, a great Way to the Southward of your Petitioner's 


Lands of Kirgſide; and as the Heretor of Wardropeton had no. 


Right to a Sea: bing, it was not poſſible that there ſhould be 
any interfering between your Petitioner's Fiſhing in the Sec, 
and the Fiſhing in the River within the Bounds of the Lands of 


Wardropeton ; but that of late the Sea having caſt up great 


* 
4 


Banks of Sand oppoſite to that Place where the Water of 


Neorthesk was in uſe to empty itſelf into the Sea, thro' the 


Iands of Wardropeton, turned the Courte of the River North- 

wards, whereby it now empties itſelf into the Sea, at high Wa- 

ter, almoſt oppoſite to the Wynd-path, where your Petitioner 

was immemorially poſſeſt of a Fiſhing in the Sea, and the Ri- 

ver, at ebb Tide or low Water, empties itſelf into the Sca a 
reat Way further Northward. 


That the Defenders, in conſequence of this Alteration of 
the Courſe of the River, not only poſſeſt the Salmon-fiſhing, 
i i F | : 
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ſo far as this new Courle of the River was within the Lands of 
Mardropeton, and where, in the higheſt Tides, the Courſe of 
the River is ſtill diſtinguiſhable ; for, tho' it be conſiderably 
enlarged, yet the Banks of the River appear on both Sides, 
and this reaches as far North as the Line thro' the Wynd- 

ath; and fo far your Petitioner had no Intereſt ; But further, 
they followed their Fiſhing into the Sea, within the Bounds of 
your Petitioner's Fiſhing, as far North as where the River enters 
into the Sea at low Water; and this not at low Water, when 
the River, by reaſon of its Shallownels, is not 6ſhable by Coble 
or Net, the only Method of fiſhing uſed by the Defenders, 
but alſo in the flowing of the Sea, and in the ebbing of the Sea, 
when the River is abſorbed by the Sea, clearly within the 
Bounds of your Petitioner's Sea-f,{b7ns : And further, the De- 
tenders proceeded not only to encroach upon your Petitioner's 
Fiſhing, but alfo via fact diſpoſſeſt your Petitioner of his 


| Sea-fifthing upon ihe Coaſt adjacent to his Lands, as far North 


as the Entry of the River into the Sea at low Water extends. 
That, upon this Occaſion, your Petitioner applied to the 
Sheriff of Kincardine, for his Interpoſition for your Petitioner's 
Protection againſt this Encroachment upon the Fiſhing, and 
the violent diſpoſſeſſing of his Fiſhers, as both your Petitioner's. 
Lands of K7l/ige, and the Lands. of Wardropeton, and the 
Salmon-fifhings of Wardropeton, in the Right whereof the 
Encroachment was made upon your Petitioner's Fiſhng, lye 
within the Shire of Kincardine; and the Sheriff, after Notice 
civen to the Defender, allowed your Petitioner to prove his 
Pofleſſion; and your Petitioner having proved immemorial 
Poſſeſſion of the Fiſhing upon the Sea oppoſite to his Lands, 
from the Wynd-path Eaſtward, excluſive of all others, the 
Sheriff, by his Decree of the 3d Auguſt 1748, “ Found it pro- 
ven, that your Petitioner was in the peaceable Poſſeſſion of 
the Fiſhing libelled, at the Time libelled, and ſome Years 
before, and that the Perſons complained of interrupted the 
'* Complainer in his ſaid Poſſeſſion, and violentiy took Poſſeſſion 
| ” © them. 


« themſelves; and therefore decerned and ordained the ſaid 
* John Fullerton and John Scot, to cede and again yield up 
the Poſſeſſion of the ſaid Fiſhing to the Complainer be- 
* twixt and the 13th Auguſt then inſtant, under the Penalty of 
«© 20 J. Sterling, to be paid by thera to the ſaid Arthur 
& Straiton; and decerned and ordained the ſaids John Fuller- 
« ton and John Scot not to diſturb the Complainer in his Poſ- 
t ſeſſion in Time coming, under the Penalty of 5 J. Sterling 
&« fotzes guoties, without Prejudice to the Complainer to inſiſt 
“ for his bygone Damages as accords, and without Prejudice 
to the Defenders to declare their Right to the ſaid Fiſhings 
« as accords.” | 

That the Purſuer duly intimated this Interdi& upon 7 5th 
Auguſt 1748 to the ſaid Defender Mr. Fullerton, being perſo— 
nally preſent, and upon the 16th of the ſaid Month, to the 
Overſeer of the Defender Colonel d cot's Fiſhings, under Form 
of Inſtrument, which had no Succeſs, for they not only con- 
tinucd their Incroachment, but violently and maſterfully diſ- 
turbed and hindered the Purſuer from fiſhing in terms of the 
Interdict. | 

'That the Purſuer complained of this Violence and Contempt 
of Authority to the Sheriff, but without Succeſs ; poſſibly the 
Sheriff apprehended, that the Defenders and their Fiſhers would 
be too many, and too ſtrong for him and the Law, as well as 
they had been for your Petitioner, and thereby your Petitioner 
had no other Remedy left him, for recovering and maintaining 
his Poſſeſſion, but by bringing a Declarator of his Right and 
Moleſtation before your Lordſhips. 


That this Action came by Courle of the Roll before the 


Tord Kilferran Ordinary, and his Lordſhip having reported 
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the Cale to your Lordſhips, your Lordſhips were pl-aſed, up- 


the 8th July laſt, to pronounce the following Interlocutor, 918. 
« On Report of the Lord Ki/kerran, theLords find, that Jobn 
&« Fullerton of Kinnaber, and John Scot of Commiſion, Defen— 
ders, have Right, in virtue of their ſeveral Grants, to fiſh 


„ in 
= 


in the River of Nor7hesh, notwithſtanding of its changing its 


« Courſe, till they come to the Higbeſt Flood Mark, where the 
« Sea touches the Land, along the Shore; and find, that Ar- 
« thur Straiton of Kirkjige, Purſuer, has Right to the Fiſhing 
within the higheſt Flood Mark, at all Times, whether the 


Lal 


_« Sea be covering a Part of the ſaid River or not; and find, 


Ld 


that each Party has accordingly a Right, excluſive of the o- 
« ther, and remit to the Lord Ordinary to proceed accordingly.” 

That the Defenders having reclaimed, and Anſwers having 
been given in for your Petitioner, your Lordſhips, upon the 
18th November current, were pleaſed to pronounce the fol- 


lowing Interlocutor, vig. The Lords having adviſed this Pe- 


« tition, with the Anſwers thereto, and additional Petition for 


« John Fullerton of Kinnaber, and Colonel John Jcot of Co- 
© miſton, find, that the Defenders, notwithſtanding the Change 
© of the Channel of the River, have Right to fiſh doten to the 
« loweſt Flood Mark ; but find, that the Purſuer, in Right of 
his Infeftment in the Fiſhing of the Sea, has a joint Right of 
« fiſhing with the Defenders above the loweſt Flood Mark, 
© when the River is covered by the Sea, oppoſite to his Lands 
„of Kirk/ide, ſo long as the River occupies a Channel oppo- 
« ſite to the faid Lands; and remit to the Lord Ordinary to 
proceed accordingly, and to hear Parties upon the Limits of 
© their ſeveral Lands, and to do therein as he ſhall ſee Cauſe.” 

Your Petitioner hopes he ſhall be forgiven to reclaim in his 
Turn, more eſpecially, that it is not conteſted, that his Rights 
and Infeftments give him the ſole and excluſive Right of fiſh- 
ing upon the Sea adjacent or oppoſite to his gwn Lands, nor 
that he hath immemorially poſſeſt the ſaid Fiſhing accordingly; 
and as he is not informed, that it is agreeable to the Rules of 
our Law, that a feudal Right of Property, for ſo he may be 
allowed to call a Right of Salmon Fiſhing, is ext1mguiſhable in 
whole or in Part by any Accident whatſoever, that leaves the 
dubject of his Fiſhing capable of its being poſſeſt, and particu- 
larly, that where the Right of Fiſhing is on the Sea, that the 


Ac- 
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Accident of a Water, whether greater or leſſer, its running in- 
to the Sea, over which he has a Right of Fiſhing, cannot hurt or 
exclude his Right. © 

And in the Entry your Petitioner will be allowed to ob- 
ſerve, in Point of Fact, in order that your Lordſhips may have 
a diſtinct View of the Queſtion between the Parties, that the 
Petitioner affirms, that the River of Northes remains a River, 
with Banks on each Side, even at full Sea, till it comes oppo- 
ſite to your Petitioner's Fiſhing, in a direct! Line, through the 
Wynd-path ; and it is only to the Nofthward of the Mynd-patb, 
that the River is abſorbed by the Sea at full Water; and in that 
Place, it is gradually abſorbed by the Sea, from the Time it 


begins to flow, as there the Banks of the River, on each Side, 


are very little higher than the adjacent Sards, anÞ$.therefore 


——— It was but a wiljul perplexing of the Queſtion, when the 


— 


Defenders in their Petition aſſerted, that the Interlocutor of 
the 8th July gave your Petitioner a more extenſive Right 
than his Infeftments, as if the higheſt Flood Mark, within 
which the Purſuer, your Petitioner, is allowed to fiſh: by that 
Interlocutor, had been. without the Bounds of his own Lands, 
which is not the Caſe, as the River continues a River till it 
comes oppolite to the YYynd-path. | 

But 2d/y, to prevent all Diſpute on this Head, your Petiti- 


oner agrees, that the Purport of his Declarator is only, that 
he hath the excluſive Right of Fiſhing upon the Sea, at all 


Times of the Tide, from the low Ebb to the higheſt Tide, in 


a direct Line Northward from the Wynd-path, as far as his 


Lands go, and that he claims no Right to fiſh upon the Sea- 

thore, Southward of his own Lands, and even no further 

South than the Line from the Wynd-path. | 
And more particularly, your Petitioner is adviſed, that as a 


Right of Salmon Fiſhing, whether in a River or in the Sea, is 
inter regalia, and it depends upon the Tenure of the Crown's | 
Grant, what is the Extent of any Salmon Fiſhing, that there- | 


fore, in the preſent Caſe, there cannot poſſibly be an Interfer- 


ing, 
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between the Purſuer and the Defenders, for it will be 
conlidered, that the Salmon Fiſhing upon the River of North. 
ei, in reſpect whereof the Defenders pretend to interfere 
with your Petitioner, is the Salmon Fiſhing upon the ſaid Ri- 


ver, within the Bounds of the Lands of Yardropeton. This is the 


* N 
6 loweſt Fiſhing on the River, next to the Sea, of which each | 
* of the Defenders have one Half; and in conſequence of this i 
— Fiſhing, common to both the Defenders, they jointly pre- | 
le tended to encroach upon, and to diſturb your e in his | 
h, Sea F thing, oppoſite to his own Lands. 2 | 
at This Fiſhing is granted to Colonel Scat, in the moſt antient ] 
it Charter produced for him, in the following Terms : © (um 
e, „ dimi dio iſtius piſcationis ſalmonum juxta et infra bonaas 
re « predict. terrarum de Wardropeton, cum omnibus hibertatibus, 
ho «ef pr roilegtts cid. ſpectant.“ referring to this and the other 

of Fiſhings in the ſame River granted by the Charter. 

he And in like Manner, in Kinnader's Charter, this Fiſhing þ is 
in expreſt thus ; Et rotas et integras piſcationes, et ſalmonum 
lat 6c piſcationes, cum pertinen. dict. Joannis Fullerton de Kinnaber, 
is, « in aqua,de Northesk, ad dimiditatem terrarum de Wardro- 

it « peton, per Prius pertinen. jacen. infra vice-cometatum noſtrum 

« de Kincardine.” 
li- Now, as this Fiſhing of Wardropeton appears originally to 
lat have been granted to the Heretor of Mardropeton, and one 
all Half appears to have been retained by the Heretor of War- 
in dropeton, by Colonel Scot the preſent Heretor and his Prede- | 
his ceſſlors, and the other Half to have been diſponed to Fuller- 
2 tan of Kinnaber ; and as it appears plainly to be limited by 
er the Lands of Wardripeton, it appears, with Submiſſion, im- 
poſſible, that it can extend further than the Limits of the fore- 

8 ſaid Lands, either up or down the River, or that it can inter- 

is fere with a Fiſhing granted to your Petitioner not within the 
n's Bounds of the Lands of Wardropeton, but oppoſite to the 
re- Bounds of the Petitioner's Lands. Your Petitioner is adviſ- 
er- ed, that ſuch a limited Right of Salmon Fiſhing would exclude 
ing 55 the 
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P 
the acquiring a Fiſhing not adjacent to, or within the Bound; 
of the Lands of Mardropetan, but without the fame, even by 
a poſitive Preſcription. Ihe Defenders have a bounding Char. | 
Ter, which excludes all Acquiſition by Preſcription without the 
Bounds of their Charter. Your Petitioner is adviſed that this 
is an eſtabliſned Maxim in a bounding Charter of Lands, and 
that it concludes a fortiori to a bounding Charter of a Salmon 
Fiſhing, which does not paſs as a Pertinent; eſpecially that it 
is not pretended that Yardropeton is erected into a Barony, 

Neither have the Defenders any Ground of Complaint, as if 
they had loſt a Part of this Fiſhing by the Change of the 
Courſe of the River, when it paſſes through the Lands of 
Mardropeton, though even ſuch a Change would not entitle 
them to encroach upon your Petitioner's Fiſhing oppoſite to 
his own Lands, (as ſhall be ſhown more particularly in the 
Sequel,) when your Lordſhips have obſerved that the River 
runs a longer Courſe now through theſe Lands than it did for. 
merly, when it ran almoſt ſtreight Eaſt through a Corner of 
theſe Lands inta the Sea, as appears by a Map thereof produc. 
ed, taken by Mr. Adair by publick Authority; whereas now 
the River runs through theſe Lands double the Space, when 
it runs through the whole Length of the Lands of Wardrope- 
ton, from the South until it enters into the Sea at high Water 
oppoſite to your Petitioner's March. | 

And your Petitioner is adviſed, that the Deciſion of the Houſe 
of Peers, mentioned from the Bench, in the Caſe between the 
Earl of Murray and the Duke of Gordon, is in Point, and con- 
cludes a fortiori to the preſent Caſe, The Earl of Murray, 
and the other Reſpondents in that Caſe, ſet furth, * That they 
had an undoubted Right to the Salmon Fiſhing in the River 
of Spey, without any Limitation, and had accordingly been 
«. in the conſtant Poſſeſſion of exerciſing that Right of Sal- 
« mon Fiſhing in that River as far down as the River can be 
„ ſaid to go, 1. e. to the Place where the River or freſh Water | 
« falls into the Sea a? the loweſt £56 of the Tide; — = 

: cc uke 


i Duke of Gordon 5 © ft antient Right of Salmon 
« Fiſhing, called a I ug-net Fiſhing, in the $-a or Salt ater 
« at the Mouth of the ſaid River of Spey:” The Deciſion in 
that Caſe was the ſame that your Lordſhips pronounced in this 
Cauſe upon the Report ; finding the Defenders had Right to 
ſih in the River till the higheſt Flood Mark, and finding that 
your Petitioner hath Right to the Fiſhing within the higheſt 
Flood Mark, whether the Sea be covering a Part of the faid 
River or not, and that their Rights were excluſive of each o- 
ther. I, | 2 

This Deciſion concludes a fortiori to the preſent Cafe, where 
the Defender's Fiſhing in the River is not without Limitation, 
which was the Caſe of the Earl of Murray's Fiſhing upon the 


Hey, but is clearly and expreſsly limited, © to be adjacent to 


« and within the Bounds of the Lands of Wardropeton; 
wherefore, as the Petitioner claims no Fiſhing within the 
Bounds of the Lands of Wardropeton, but only upon the Seca, 
in Terms of his Charter, he humbly hopes the laſt Interlocu- 
tor will be reverſed, and the Interlocutor pronounced upon 
Report will be affirmed. | 3 
And the only Thing that gave occaſion of Doubt at the 
pronouncing the laſt Interlocutor, was, with Submiſſion, a 
willful miſtating of the Defender's Right, under Colour of 
which they pretended to encroach upon the Petitioner. They 
ſet furth, That Kinnaber ſtood infeft in the Lands of Kinna- 
* ber, cum piſcationibus ſalmonum, aliorumque piſcium, in aqua 
„de Northesk, tam infra fluxum maris, quam extra eundem, 
in quavis parte dictæ aqua, ex adverſo dict. terrarum et ba- 
© ronize de Kinnaber; and they ſubſumed that Kinnaber had 
„Right to the Salmon Fiſhing in the River of Northesb, tam 
* infra fluxum maris quam extra eundem ; which, (ſay the 
Defenders) mult give them Right to fiſh the River within 
* the Sea to the loweſt Ebb; and therefore, now that the 
River enters the Sea within the Petitioner's Fiſhing, they 
* muſt have Right to follow the ſame ;” and if your Petition- 
3 FOE es: + SOROS, © os 
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er is not much miſtaken, this Charter of Knaber's had the 
chief Influence in varying the Interlocutor. | 


But, with great Submiſſion, this is a mere Illuſion. This 


Fiſhing granted to Kinnaber in the River, oppoſite to the 


Lands and Barony of K:nnaber, can never interfere with or 


give Right to encroach upon your Petitioner's Fiſhings oppo- 
fte to his own Lands; and that not only becaufe this is a 


bounded Fiſhing, limited to that Part of the River which is 
oppoſite to the Barony of Kinnaber, and no Part whereof 
touches your Petitioner's Lands, but lies a good way up the 


River; but chiefly, becauſe both the Defenders, Kinnaber and 


Colonel Scot, have Right to another Fiſhing in this River be. 


low the Barony of Kinnaber, viz. the Fiſhing on the Lands 


-——— of I ardropeton, which lies between the Barony of Kinnaber 


* 


and the Mouth of the River, where it empries itſelf into the 


Sea; and therefore, unleſs they could. deftroy the Lands of 


Wardropeton, and fink the Fiſhing of Wardropeton, of which 
each of the Defenders have Right to a Halt by their Charters 
above recited, it is impoſſible that this Fiſhing, oppoſite to the 
Barony of Kinnaber, can interfere with, or give K7nnaber a Right 
to diſturb the Petitioner's Sea Fiſhing oppoſite to. his own 
Lands, 

And this alſo ſerves to explain the Clauſe in Ninnaber's Char- 
ter, tam infra fluxum maris quam: extra eundem, that it cannot 


mean a Fiſhing in the Sea, which is impoſſible in any Fiſhing 
lying oppoſite to the Lands and Barony of Kiunaber, which, as. 


hath been faid, hath the Lands of Wardropeton interjetted be- 
tween that Barony and any Part of the Sea, ſo that the Mean- 
ing ob this Clauſe can only be, that the Salmon-fiſhing of the 
Barony of Kinnaber in this River, comprehends not only that 
Part of the River where the Tide fows within the Barony, 
but alſo further up the River where the Tide doth not reach. 
The Petitioner might add on this Head real Evidence, that 
occurs in the preſent Caſe, that it is not in conſequence of this 


Fiſhing of Kinnaber's, that the Incroachment is made upon the 


Peti- 
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e eitioner by the Defenders. Colonel Scot hath no Right to 
| this Fiſhing in the Barony of Kinnaber ; it belongs to Kinnaber 
one; and yet 'tis in reſpect of a joint Fiſhing that the Defen- 


X ders have on the River, that they jointly interrupt him; and 
* this is none other than the Fiſhing of n within the 
Bounds of theſe Lands, which is the only Fiſhing in the River 


5 in which the Defenders have Z Joint Right; and this at the 
me lime demonſtrates the Impropriety of giving Colonel 
gcot a Right to interfere with the Petitioner's Fiſhing, in reſpect 
of Kinnaber's Fiſhing upon the River, within his Barony as is 
done by the Interlocutor complained of. 

Add to this, that all the Fiſhings granted to Kznnaber in his 
Infeftments, except the half Fiſhing within the Bounds of the 
Lands of Wardropeton, are defcribed as lying within the Shire — 
of Forfar, and that therefore it is not eaſily to be conceived, 
how theſe Fifhings of Kinnaber's ſhould intitle him to fiſh op- 

cſite to your Petitioners Lands in the Shire of Kincardine, 
epecially that the Lands of Wardropeton, and Fiſhing within the 
Bounds thereof, belonging to both Defenders, interjected be- 
ween your Petitioner's Fifhing and the Barony of Kinnaber, 
ye in the Shire of Kincardine, and are fo deſcribed in both the 
Defenders Infeftments. - 

The Defenders alfo, in order to perplex the Cauſe, founded === 
upon another Fiſhing granted to Kinnaber, by his Infeftment, | 
in theſe Words,“ et etiam piſcationes Salmonum, aliorumque 
piſcium, ſuper littore maris inter dictam aquam de Northesk 
© ef Southesk, jacen. infra comitatum noſtrum de Forfar ; which 
„ ſay the Defenders, gives them a Right to fiſh in the Sea as 
far North as the River of Northest now runs.” | 

But this again is e- the Matter. This is a Fiſhing 
granted to Kinnaber only, and in this Fiſhing Colonel So 
has not the Colour of an Intereſt; and therefore tis impoſſible 
that it can give to the Colonel any Right to fiſh upon the Sea, 
bis Wl © to incroach upon your Petitioner's Fiſhing in the Sea, op- 
he poſite to his own Lands, as is found by the Interlocutor com- 
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plained of; for as has been frequently mentioned above, the 
only common F iſhing to bot Defenders is the Fiſhing in the 
River within the Bounds of the Lands of J/ ardropeton. 

But, 2dly, even with reſpect to Kinnaber, it hath been ob 
ſerved above, that the River Northesꝶ, till of late, entered the 
Sea a great way to the Southward of your Petitioner's Lands, 
within the Bounds of the Shire of Forfar, and therefore * 

naber's Grant of the Sea Fiſhing was limited on the North 
with the Courſe of the Water of Northest, as it then run in- 
to the Sea, within the Shire of Forfar, and therefore your 


Petitioner cannot conceive, how this Sea Fiſhing of Kinnaber', | 


ſhould be extended Northward, thro! all the Lands of ard. 
ropeton, which confeſledly lies in the Shire of Kincardine, and 
thro' your Petitioners Sea Fiſhing | ying (till further North i in 
the ſame County. 

X And to illuſtrate this, ſuppoſe the Crown had granted the 
Sea Fiſhing to the Northward of the River of Nortbesb to 
any Subject, at the ſame Time that this Sea Fiſhing, on the 
South of the River, was granted to Kinnaber, would not the 
Grant of the Sea Fiſhing to the North of the River have been e- 
qually effectual, as K:nnaber's Grant on the South? and as the 
River's turning 'tis Courſe Southward, would not have dimi- 
niſhed Kinnaber's Right upon that Part of the Sea contained in 
his Grant, ſo neither could the River's changing its Courle 
Northward, augment Kinnaber's Right, or diminiſh the Grant 
of the Crown in favours of the other, which was not at all 


connected with the Courſe of the River, tho' it was made ulz | 


of as a Deſcription of that Part of the Sea, over which cach 
of the Parties Right extended. 


* And your Petitioner is adviſed that the Rule of Law would 


be the ſame, ſuppoſing the Sea Fiſhing to the North of the 
River had been granted to no Body, but had remained with 


the Crown. Kinnaber would have had no Right to uſurp upon 


the Crown's Right of Salmon Fiſhing, more than upon the 


Right of his fellow Subject; and as it cannot be denied bp 
that 
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that the Salmon Fiſhing on the * lying to the Northward of 
the River, as it then run into the Sea, was not granted to Kin- 
naler, ſo is muſt have remained with the Crown. 

And here, in paſſing, your Petitioner will be allowed to ob- 


ſerve, that the Defenders argue Tnconſiſtently. They plead, 


that if a Fiſhing in a River is granted to a Party, within the 
Bounds of his own Lands, that if the River ſhould change its 
Courſe, and break in through another Man's Lands, that the 
Proprietor of the Fiſhing might follow the River into its new 
Channel, tho' without his Bounding ; becauſe the Fiſhing had 
no Relation to the Lands, but only to the Body of the River. 
This, the Petitioner is adviſed, is erroneous in point of Law; 
becauſe, in ſuch a Caſe, the Grant is limited to the River, as it 
runs within the Lands; and it is not indefinite over ſuch a 
Space of the River. But, ſuppoſing the Argument to be con- 
cluſive doth it not conclude, 2 fortiori, to the preſent Caſe, 


that where the Fiſhing is granted over a certain Body of the 


Sea, lying to the Southward or to the Northward of a particu- 
lar River, that the Variation of the Courſe of the River will 
not vary, will not extend or dimipiſh the Extent of this Fiſh- 
ing over the Sea? | | 

But to proceed; as your Petitioner had a Grant of the Sal- 
mon Fiſhing in the Sea, oppoſite to his Lands, long prior to 
any Grant of the Fiſhing in the Sea in favours of Kinnaber, ſo 
far as appears; and as Kinnaber's Grant is limited to that Part 


of the Sea that lay South of the River Northeck, which was 


about Half a Mile South of your Petitioner's Lands, it is not 
eaſily to be conceived, how the Change of the Courſe of the 
River Northesk ſhould make the Crown's Grant in favours of 
Kinnaber to be ſo conſtrued, as to make it an illegal Grant, 
an Incroachment upon the Petitioner's Salmon Fiſhing, of 
which the Crown was ab ante habily denuded in favours of 
your Petitioner. | | 
From what has been ſaid it is apparent, that the Defenders 
have, during the whole Courſe of this Argument, pleaded ve- 
ry improperly. 'T hey ſay, that the Defenders have their Lands 


on both Sides of the River, quite down to the Sea. This your 
Lord- 
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Lordſhips perceive is fallacious. The Lands of Wardropetmn, 
belonging to Col. Scot, reach down to the Sea; but the Lands 


14 


belonging to the other Detender Kinnaber, are further up the 


——+ River, having the Lands of Wararopeton interjected between 


them and the Sea. | | 

Again, they plead upon Kinnaber's Fiſhing, tam intra 
quam extra fluxum maris, as if this belonged alſo to the other 
Defender Colonel Scot; whereas your Lordſhips have hearg, 
that he hath no Right or Intereſt in this Fiſhing whatſoever, 
and that Kinnaber's Lands with which this Fiſhing is boung- 
ed, tho' it bears the F thing to be tam intra fluxum maris quan 
extra eundem, yet cannot extend the Fiſhing bounded with his 
own Lands down to the Sea, becauſe. the Lands of Wardro— 
Jeton are iuterjected between the Lands of Kinnaber and the 
Sea. | | 


their own and the Petitioner's Fiſhings, the Petitioner hath 
no Acceſs to know with Certainty the Benefit ariſing to the De- 
fenders from their Fiſhings, as they have many other F iſhings 
in the River and upon the Sea, that jye at a Diſtance from 


your Petitioner's Fiſhing. This he can aver with Certainty, that 


A the Change of the Courſe of the River hath made"no extra- 
Geary Variation” in his Salmon Fiſhing; tho' for feveral 


Years paſt, there has been a remarkable Increaſe in all the S.]- 
mon Fiſhings in Eritain, yet, ſo far as he can diſcover, the In- 
creaſe has not been greater in his Fiſhing, than in Proportion 
to the other Salmon Fiſhings in this Country, and particular- 
ly in his Neighbourhood ;. and therefore he hath nothing that 
he can juſtly: charge to the Change of the Courle of the River. 
But whatever be in this Fact, your Petitioner is adviſed, that 
if he bath Right to a ſmall. Salmon Fiſhing in the Sea, oppo- 
lite to his ſmall Eſtate, and that the Defenders, who have much 
greater Eſtates, and many more Salmon Fiſhings than he has, 


it does not from thence follow; that this gives the Defenders 


a Title, either to encroach upon him, or to ſwallow up his 
ſmall Fiſhing. The Parable of the rich Man, with the many 
Flocks, and the poor Man's Lamb, applies directly to this Ar- 
gument. | L 


And 


And with reſpect to the Aceount that the Defenders give of 


- . 
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And as to the Demand made, 4 the Defenders ſhould be 
allowed, in this Cauſe to try the Rights and Poſſeſſion of Fiſh- 
ings belonging to other Heretors upon the River Southesk, 
and upon the Rivers Dee and Don, in order to determine this 
Cauſe, your Petitioner 1s adviſed it is an extraordinary De- 
mand. This Right, and the Right of the Defenders, fall to be 
tried and determined by the Grants from the Crown, and by 
the Poſſeſſion had thereon, and not upon the Rights of o- 
there, which muſt be different according to the Diverſity of 
their Grants and of their Poſſeſſions. Your Petitioner is adviſ- 
ed, that he hath no Titleto call for the Production of the Rights 
of Salmon Fiſhing competent to the Proprietors of ſuch Fiſh- 
ings on other Rivers, that he cannot know; nor can he be 
bound to prove their Poſſeſſion ; and yet theſe Things would 
be neceflary, before it could appear, whether their Right and 
Poſſeſſion could have any Influence in the preſent Cauſe. If 
ſuch Heretors Rights had been tried in this Court, in a Cauſe 
where there were more Parties, your Petitioner believes it might 
be competent for either Party to found on the Judgments of 
this Court; but that another Cauſe ſhould be tried, in order 
that the Deciſion therein might have Influence in the Decifi- 
on of a Cauſe preſently depending, appears to the Reſpondent 
to be without all Precedent, 8 
May it therefore pleaſe your Lordiſbips, in reſpect of 
the Premiſes, to alter your Interlecutor of the 18th 
November current, and to adhere to your Interlo- 
cutor of the 5th July laſt, and to find that your Pe- 
 titioner hath the exclufive Right to the Fiſhing up- 
on the Sea ofpofite to his own Lands within the 
Flood Mark, at all Times, and that his Right ts not 
impaired by the Alteration of the Courſe of the Ri- 
ver Northesk, and that he hath Right to fiſh up- 
on the Sea within the Bounds aforeſaid, whether the 
Sea be covering a Part of the ſaid River or not, 
and to remit to the Lord Ordinary to proceed ac- 
cordingly. | 
According to Juſtice, &c. 
| KO. CRAIGIE. 


— — — 


* 
m E 
SY 
* 
— — 
” 
| * 
5 * 
5 oY 
* $ . 
p ”% 4 
A | 
* bs 
” 
2 
82 
. 
* 
4 
% 
% 
* 
55 
Fa + 
4 + 
= 
” o 
2 
* * - 
Ft 53.4. 
++ 
= 
. 5 . 
* ” < 
k Ga 
* 
> „ 
1 
# * * 
. J 5 * . 4» 
„ 4 hh * * A * 
L : at 
* 7 4 
l muß % * : @ K 
l ; 4 N 
4 * 9 5 2 5 
KK. = £ % * 4 * . 
« * * 
, * * « * = 
* w 1 $ $A. - . —— : . 4 
4% 
— * 5 
, I 
= — 4 
* * WY 9 ; 
3 
« . 
s * * 
* 
« * &7 ”4 i 
P ** l 
: , . 
2 
* 
: 1 4 x 
o 7 | 
| 0 S - 
\ Ly 
9 * 
T4 I , — % 
1 4 > =D 
l : 4 7 1 F £ : 
£ : 8 * # þ , l a iy . 8 
* as eee n 1 4 en N 2 1 Te 8 r . 
— — * wad 
— > Mu 


— — ein nt A IO In as OT Page oe 


— —— ꝰ — — — 


” 
—— , OA ORR Eon a ꝗ— — Ob a tl A At ar rr eee 


| : * 5 
— ¶—— 
— 


N 2 |, 
1 =, bo 4 F % y 
-_ ea ec bt las A 


+ 


+ 
. 


